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Restorative Justice as the New Default in Irish
Criminal Justice

lan D. Marder*

Summary: Restorative justice has developed at a slow but steady pace in the
Republic of Ireland in recent years. Now, with the publication of a new European
legal instrument strongly promoting its implementation, alongside successful efforts
to mainstream restorative justice in a growing number of comparable jurisdictions,
Ireland has another opportunity to refocus its criminal justice system around
restorative principles and processes. This article highlights some of the ways in which
Ireland could adopt restorative justice as a new default practice and approach to
decision-making throughout its criminal justice process. It starts by outlining some of
the key features of the new Council of Europe Recommendation concerning
restorative justice in criminal matters and noting its commonalities with the Irish
National Commission on Restorative Justice which reported in 2009. Drawing on
innovations and research from elsewhere, the article examines how restorative
justice might be implemented as a new default response to offending within An
Garda Siochana, the Courts, the Probation Service and the Irish Prison Service,
before exploring how these agencies might use restorative approaches beyond the
criminal procedure. The article provides a generally optimistic assessment of
prospects for the development of restorative justice in the coming years.

Keywords: Restorative justice, restorative practices, criminal justice reform,
participatory decision-making.

Introduction

Restorative justice is a voluntary process characterised by the active participation
of the victim(s), offender(s) and other stakeholders in the response to a crime
or conflict. Research indicates that when this involves direct communication
between victims and offenders, it can help victims recover from crime, reduce
reoffending (even among serious and prolific offenders) and save public
resources (Shapland et al., 2011; Strang et al., 2013; Angel et al., 2014).
Importantly, restorative justice also encompasses a series of principles that
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can underpin progressive change to institutional cultures and operational
practices across criminal justice (Braithwaite, 2003).

Restorative processes have been used in the Irish criminal justice system
since An Garda Siochana, the Probation Service and several non-governmental
organisations (NGOs) established pilot projects in the late 1990s (O'Dwyer
and Payne, 2016). The concept gained prominence with the passage of the
Children Act 2001 and the formation of a National Commission on Restorative
Justice in 2007 (Gavin, 2015). At the same time, restorative justice was
increasingly used in Northern Irish youth justice: restorative conferencing
became widely available as a diversion from prosecution, and legislation from
2002 required judges, in most cases, to adjourn sentencing to enable
restorative justice to be offered pre-sentence.

In recent years, the institutionalisation of restorative justice has gathered
pace in the Republic. It appears, for example, in the Criminal Justice (Victims
of Crime) Act 2017, which outlines what the process should look like, provides
safeguards for participants and obliges statutory agencies to inform victims
about restorative justice, where available. The following year saw the launch
of the new Restorative Justice and Victim Services Unit (RJVSU) within
probation (Probation Service, 2018a) and the release of The Meeting, a
cinematic piece that takes its viewers through a post-imprisonment victim—
offender mediation in a real Irish case of serious sexual violence, in which the
victim, Ailbhe Griffith, plays herself (Byrne, 2018). Ireland has also remained
at the forefront of research on the use of restorative justice in cases of sexual
abuse (Joyce and Keenan, 2013; Keenan, 2014).

Despite these developments, the provision of restorative justice in Ireland
remains patchy, with most victims and offenders still not offered the
opportunity to participate. Recent figures show that the number and
proportion of restorative cautions for young offenders have decreased year
on year (Garda Youth Diversion and Crime Prevention Bureau, 2018), while
there is no or a limited capacity to deliver restorative justice with adult
offenders in much of the country (O'Dwyer and Payne, 2016). At the same
time, restorative justice is increasingly being made available in comparable
jurisdictions both across and beyond Europe (Diinkel et al., 2015). Academics,
practitioners, policy-makers and civil society must now work together to
develop the use of restorative justice across Ireland, ensuring that all victims,
offenders and other relevant stakeholders have both the information and the
opportunity to determine whether participating in a restorative process is
right for them.
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This article contends that Irish criminal justice agencies should adopt a
default position of seeking to involve these stakeholders in deliberations and
decision-making processes with the aim of repairing harm. This would make
restorative justice the norm rather than the exception, while still allowing justice
agencies to revert to more traditional, practitioner-led decision-making
approaches when, for whatever reason, stakeholder participation is not possible.
The article begins by outlining the key elements of the Council of Europe
Recommendation CM/Rec(2018)8 (‘the Recommendation’) concerning restor-
ative justice in criminal matters and exploring its congruence with proposals
from the National Commission on Restorative Justice’s 2009 final report. The
following section considers some of the ways in which An Garda Siochéna, the
courts, the Probation Service and the Irish Prison Service might use restorative
justice as a new default response to offending and conflict. Drawing on the
Recommendation and on innovations from elsewhere, the potential role of
restorative approaches to conflicts within the justice system, but outside of the
criminal procedure, is also examined. Overall, it is argued that the conditions
are ripe for refocusing the Irish criminal justice system around restorative
principles and processes, and that advocates can take practical steps to ensure
that these efforts are successful, and the gains sustainable.

A new European legal instrument

The Recommendation (Council of Europe, 2018a) was developed in
2017/2018 by the Council for Penological Co-operation, an expert-led
Council of Europe working group. This group was chaired, for most of the
process, by Vivian Geiran, Director of the Irish Probation Service." Designed
to expand on the previous Recommendation, entitled ‘mediation in penal
matters’ (Council of Europe, 1999), the Recommendation’s stated aims were
fourfold: to promote the development of restorative justice in Europe; to
elaborate on standards for training and practice; to incorporate restorative
principles into the international legal framework; and to endorse the use of
restorative justice by probation services and within prison settings (Council of
Europe, 2018b: 2). This document is by far the most forward-thinking
international legal instrument in the field, calling for all those affected by and
responsible for crime to have access to restorative justice, and supporting a
cultural shift within European criminal justice systems towards a more
restorative approach at all levels of policy and practice.

' This author was employed by the working group from January 2017 to June 2018 as a ‘scientific
expert’ to help draft the new Recommendation and its commentary.



Restorative Justice as the New Default in Irish Criminal Justice 63

The Recommendation depicts restorative justice in two ways: firstly, as a
process involving the active participation of those who are affected by and
responsible for crime (Rule 3), usually in the form of a dialogue between
victims, offenders and other stakeholders (Rule 4); secondly, as a series of
core principles (stakeholder participation and repairing harm) (Rule 13) and
supplementary principles (such as voluntariness, procedural fairness and
equal concern for participants’ needs) (Rule 14). The former provisions were
designed to find a balance between broader and narrower definitions of
restorative approaches that would resonate across all 47 Council of Europe
member states. The latter provisions sought to synthesise the vast literature
on restorative principles (e.g. Zehr, 1990; Braithwaite, 2003), identifying those
that are most relevant for practice and that could help ‘underpin broader
reforms to criminal justice’ (Rule 14). This is a crucial step forward in the
international framework, as research indicates that fidelity to restorative
principles — what Chapman (2012: 80) calls ‘principled facilitation’ - is linked
to the safety and effectiveness of restorative processes (McCold and Wachtel,
2002; Crawford, 2006). Any government or justice agency that seeks to
implement the Recommendation must, in doing so, endeavour to adhere as
closely as possible to the evidence-based principles therein. This echoes the
National Commission for Restorative Justice’s emphasis on the role of
principles in identifying what constitutes a restorative approach (2009: 84-85).

The Recommendation is consistent with the National Commission’s
proposals in several further ways. Perhaps most importantly, it emphasises
that restorative justice should be a ‘generally available service’ (Rule 18). This
means that all victims and offenders should have access to restorative justice
at all stages of the criminal justice process (Rule 19), rather than access being
contingent, as in Ireland and most other European countries (Dinkel et al.,
2015), on factors such as the type of crime, the victim's location or the
offender’s age. The Commission similarly concluded that a restorative
process should be available to all those who might benefit from participation,
adding only that offences with mandatory minimum sentences should not be
referred to restorative justice by the court, and that it would take time to
create a sufficiently safe model for certain serious offences.

The Recommendation also provides evidence-based standards for
implementation and delivery, describing (like the National Commission) how
legislation and policy can help ensure that restorative justice is as consistent,
safe and effective as possible (Rules 21-24). Additional elements discuss
service autonomy (Rule 20), recording practices (Rule 39), practitioner and
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managerial training (Rules 42-45 and 57) and the contents and determination
of outcome agreements (Rules 50-52).

Moreover, in relation to the continuing development of restorative justice,
the Recommendation goes much further than the existing international
framework (such as the previous Recommendation and the 2012 European
Union Victims' Directive) in four ways. Firstly, it outlines some of the broader
operational practices that can be designed and delivered in accordance with
restorative principles, including reparation schemes (also mentioned in the
Commission’s report), problem-solving courts, victim support services and
offender reintegration ceremonies, among others (Rule 59). Secondly, the
Recommendation advocates for the availability of restorative justice in
response to conflicts beyond the criminal procedure, such as public complaints
against the police and conflicts within prisons and between justice pro-
fessionals (Rule 60). Thirdly, Rule 61 notes that restorative approaches can
also be used proactively, its commentary describing how sequential circle
processes can be used ‘to build social capital and enable participatory
decision-making’ within communities and justice institutions (Council of
Europe, 2018b: 14). Finally, the Recommendation argues that all member
states should support each other in the development of restorative justice by
sharing research, information and expertise on this subject (Rule 64).

While the Recommendation represents a significant step forward, it is
important to note that it is not binding on member states. This means that
key decision-makers must be convinced to expend the time and resources
required to implement the Recommendation in full. Its predecessor was used
successfully to instigate pilot projects and lobby for new legislation in a
number of countries (Council of Europe, 2018b). It follows that, in order to
support efforts to achieve its implementation, we must begin to delineate
how restorative justice could be further developed in Ireland.

Integrating restorative processes into operational practices

In Ireland, the use and accessibility of restorative processes remain far below
what the National Commission (2009) envisaged when it called for a complete
national roll-out by 2015. Of course, shortly after the Commission reported,
Ireland began to experience significant economic barriers to the realisation of
new social policy ideas. To this day, criminal justice practitioners face time
pressures, onerous caseloads and conflicting priorities which can inhibit them
from enabling stakeholder participation and focusing on repairing harm. With
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the appropriate level of investment and support, however, it is possible to
integrate restorative processes into operational practices in ways that help
improve the quality of justice and are not burdensome on practitioners. Given
the convergence of Ireland’s economic recovery with the inclusion and
promotion of restorative justice within a number of important strategies and
other governmental documents (e.g. Department of Justice and Equality,
2014; Department of Children and Youth Affairs, 2016; Joint Committee on
Justice and Equality, 2018; Probation Service, 2018b), it is time fully to
implement restorative justice throughout the Irish criminal justice process.

An Garda Siochana

There is considerable scope to develop restorative justice within An Garda
Siochana. Currently, some Gardai participate in NGO-led reparation panels in
Dublin and Tipperary. However, members only facilitate restorative processes
as part of the Garda Diversion Programme, the Children Act 2001 enabling
specialist Juvenile Liaison Officers (JLOs) to deliver both victim-offender
mediation and family group conferences alongside youth cautions.

An early evaluation of the programme’s restorative elements found that it
achieved high levels of victim participation (73% of cases with an identified
victim), victim and offender satisfaction (93% and 94% respectively) and
offender compliance with agreed outcomes (89%) (O'Dwyer, 2006, cited in
O'Dwyer and Payne, 2016). Given these findings, one might have expected
an ongoing emphasis on restorative justice within the diversion programme.
However, its recent annual reports indicate that only a small minority of cautions
are now restorative in nature: in 2016, 6.33% of cautions (667 out of 10,532)
were recorded as being restorative, falling to just 3.99% (477 out of 11,968) in
2017 (Garda Youth Diversion and Crime Prevention Bureau, 2017, 2018).

According to the Garda Youth Diverion and Crime Prevention Bureau
(2018), the drop in 2017 was linked to growing trepidation within An Garda
Siochéna about victim participation: the Gardai feared breaching the Criminal
Justice (Victims of Crime) Act 2017 if they inadvertently caused a victim to
feel revictimised in this process. As a result, restorative cautions were
reportedly only used with victimless offences in 2017. The latest report also
noted that this fear had now been assuaged and that the use of restorative
cautions was expected to increase in 2018. Still, if none of the 477 restorative
cautions in 2017 included a victim, this raises questions about the proportion
of restorative cautions in previous years involving victim-offender dialogue —
the most effective form of restorative justice for helping victims recover from
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crime and reducing reoffending (Shapland et al., 2011). Given the high rates
of victim participation earlier in the programme, the recent figures seem to
indicate that young offenders and their victims are not regularly offered the
chance to communicate as part of youth cautions.

The irony of this situation is that, far from being a barrier to restorative
cautioning, s.7(1)(m) of the Victims of Crime Act obliges An Garda Siochéna
to inform victims about restorative justice ‘where available’. The diversion
programme may be exempted from the restorative justice provisions in s.26
of the legislation, but this should not affect the s.7 requirement to inform
victims about restorative justice. Given that most JLOs are trained and able
to use restorative justice, An Garda Siochana needs to communicate this to
victims in order to comply with its statutory duty. JLOs should be supported
explicitly by their sergeants and senior leaders to offer restorative justice
systematically, in recognition of the fact that victims and offenders, once fully
informed about what the process entails, are usually best placed to determine
whether participation is right for them (Chapman, 2012). Any such process
must be underpinned by the needs and interests of participating children and
take account of the crucial youth justice principle of minimum intervention.

Research conducted in other jurisdictions illustrates why An Garda
Siochdna might benefit from using restorative justice more often and in a
wider variety of situations. Clamp and Paterson (2017) summarised the early
international evidence on the police’s facilitation of restorative justice with
low-level offending, indicating high levels of participation, satisfaction and
perceived fairness, including in adult cases (e.g. McCold, 1998). This suggests
that, in addition to offering restorative justice as part of the Youth Diversion
Programme, there would be merit in making this process available alongside
the Adult Caution Scheme. Although the scheme’s guidance states that
before a cautioning decision is made, ‘the views of any victims must, if
reasonably possible, be sought’ (An Garda Siochana, 2006: 3), there is no
scope within the policy for officers to facilitate victim—offender communication
to discuss if either party needs any support or if anything ought to happen to
put right the harm done (Tolan and Seymour, 2014). Whether such cases
would best be facilitated by generalist or specialist Gardai or referred to
volunteers or external specialists is a matter for discussion. However, each
option (or, perhaps, a combination) represents a viable way to make
restorative justice more accessible with respect to low-level adult offending.

Recent research also suggests that many English police forces find utility
in using an (often quasi-) restorative response to antisocial behaviour and
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neighbourhood conflict (Shewan, 2010; Marder, 2018). Policing research has
long shown that informal ‘peacemaking’ practices, in response to low-level
crime, antisocial behaviour and neighbourhood conflict, make up a significant
proportion of day-to-day operational policing (Banton, 1964; Sykes and
Brent, 1983; Bittner, 1990). Training in restorative justice would strengthen
the Gardai's capability to resolve informally low-level crime and conflict in a
more participatory, relational and harm-focused manner.

This would require all Gardai to be trained in restorative justice, an
approach that is not without recent precedent. At Durham Constabulary in
northern England, all officers are now trained to facilitate restorative justice and
required to assess every incident with a named complainant for its suitability for
the process. To foster adherence to this policy, the force’s internal recording
framework requires officers to document why they did not use restorative
justice if they did not do so in a given case. Local officials have also invested in
a volunteer-led, specialist service to which officers (and other public agencies)
can refer more complicated and entrenched conflicts (Marder, 2018).

Recent research in Durham indicates that the police now regularly offer
citizens the opportunity to participate in some form of restorative justice. The
findings further suggest that by combining officer training with a visible
commitment to the concept among senior leaders, Durham Constabulary has
achieved a change in mentality among some officers who have facilitated
face-to-face encounters (Stockdale, 2015; Marder, 2018). Marder (2018) also
found that officers gained job satisfaction from facilitation, as it supported
their discretionary efforts to find a responsive resolution to low-level crime
and conflict, enabled them to see cases through to the end, and led to praise
from citizens in what they described as an otherwise thankless job. In other
words, there were benefits for the organisation and its practitioners, as well
as for participating citizens.

Few would seriously suggest that operational policing can always be done
restoratively. However, An Garda Siochana could consider offering a restorative
process in response to any offence or conflict that they sought to resolve
outside of court, and that was not so minor that it could be resolved with less
action or no action. This idea of offering participatory decision-making as a first
port of call could be similarly applied within other justice agencies.

The courts

For cases that progress to the courts, there are further opportunities to utilise
restorative approaches. Ireland already has two well-embedded NGOs which
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deliver reparation panels and victim-offender mediation alongside pre-
sentence adjournments. Restorative Justice Services (RJS) in Dublin and
Restorative Justice in the Community (RJC) in Tipperary are funded by the
Department of Justice through the Probation Service and receive judicial
referrals in cases where an adult offender pleads guilty and the judge is
willing to postpone sentencing (O’'Dwyer and Payne, 2016). To give a sense
of the scale of their operations, RJS received 367 referrals from District and
Circuit Courts in and near Dublin in 2018, facilitating 43 mediated dialogues
between offenders and their direct victims that year (RJS, 2019).

This is reminiscent of pre-sentence opportunities for restorative justice
within youth justice in Northern Ireland, and adult and youth justice in New
Zealand, with two main differences. Firstly, in both Northern Ireland and New
Zealand, the capacity to deliver restorative justice pre-sentence exists across
the jurisdiction (Campbell et al., 2005; New Zealand Ministry of Justice,
2017). This contrasts with Ireland, where the service mostly exists only for
adult cases in Dublin and Tipperary (O'Dwyer and Payne, 2016). Moreover, in
New Zealand (for adult and youth cases) and in Northern Ireland (for youth
cases), there are statutory obligations on judges to adjourn sentencing in
order to explore the potential for restorative justice at that point. In Ireland,
these adjournments rely wholly on judicial discretion, resulting in disparate
referral rates across the small number of areas where this service is available
(RJS, 2019).

Pre-sentence restorative justice fits well within the Irish system because
of judicial discretion to facilitate compensation and use other sentencing
outcomes, such as strike-outs and donations to the poor box, in lieu of
conviction or punitive sentencing (Hamilton, 2005). Indeed, judges could use
their existing discretion to support an array of restorative-inspired court
approaches, involving stakeholders in addressing harm and determining
reparation in a manner evocative of some community courts (Gavin and
Sabbagh, 2019). Still, given that restorative justice is seldom requested by
victims and offenders to whom it has not been explicitly offered (Laxminarayan,
2014), a new legal requirement to make a pre-sentence offer could greatly
increase take-up and create a more participatory and harm-focused default
approach to sentencing.

The Probation Service

There is also much potential to develop restorative justice within probation.
Since the Children Act 2001, Young Persons’ Probation has been responsible
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for delivering court-ordered family group conferences, although research
indicates that such referrals have been low in recent years (37 in 2015,
declining to 20 in 2016) (Kennedy and Seymour, 2018). The Probation Service
also funds a small number of NGOs to which it refers cases for restorative
interventions. For example, young persons on probation can be referred to
Le Chéile, a Limerick-based youth service in which every €1 invested in its
Restorative Justice Project was estimated to return approximately €2.92 in
social value (Quigley et al., 2015). Again, the existence of these capacities
means that s.7(1)(m) of the Victims of Crime Act creates a legal duty to inform
victims about the opportunities for their involvement.

Moreover, the Probation Service has developed its own capacity to deliver
restorative justice with adult offenders under its supervision. The new RJVSU
supports the delivery of restorative justice, including victim-offender
mediation and the ‘Bespoke Restorative Justice’ model, referring to ad-hoc
and tailored reparative interventions, facilitated at the request of victims and
judges (Probation Service, 2018a). The new unit also cements the service's
strategic role in developing restorative justice across Ireland, having been
established partially to ‘provide leadership and support for the consistent
and integrated provision of a range of Restorative Justice models’ (Probation
Service, 2018a: 2). This implies an ongoing role for probation officials in
activities of strategic importance, such as urging new legislation, lobbying for
additional resources and supporting multi-agency work, all of which are
needed to ensure that restorative justice is more consistently available
throughout the country and the criminal justice process. As recent experience
from England and Wales indicates, multi-agency work with dedicated staffing
can greatly help embed restorative justice in areas with little or no existing
provision (Institute for Criminal Policy Research (ICPR), 2016). In Ireland,
restorative justice presents an opportunity to build on advances in joint-
agency working in offender management (J-ARC Evaluation Framework
Working Group, 2018) and other contexts (e.g. victims' services).

On these and other issues, the Probation Service will need to navigate the
responsibilities that come from being both a strategic lead and a service
provider. This dual role is akin to that of probation services in Latvia, Slovakia,
Lithuania and the Czech Republic, where restorative justice is embedded in
probation legislation (Diinkel et al., 2015). As noted earlier, one important
dynamic in Ireland is that the creation of any new delivery capability creates a
corresponding obligation to inform victims about that service. Accordingly,
the Probation Service is in a strong position to ‘lead from the front’ by
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becoming more proactive in offering restorative justice to offenders under its
supervision and their victims.

In fact, the Recommendation should be of particular interest to probation
services as it lists the desire to ‘elaborate on the use of restorative justice by
prison and probation services’' as one of four core aims. Its application in
probation is expanded on in two rules. Rule 59 describes how well-established
probation interventions (e.g. victim empathy work and reparation) and more
innovative approaches (e.g. reintegration ceremonies and offender—family
reconciliation) can be (re)designed and delivered in a manner that supports
stakeholder participation and focuses on repairing harm. This is relevant to
the RJVSU, which supports the delivery of a range of victim-oriented,
reparative and reintegrative interventions. Rule 58 outlines how probation
services can adopt a more systematically restorative approach by including
stakeholders in sentence planning and allowing any agreed outcomes to
inform supervision decisions.

Marder (2019) describes further what this might look like. Whenever an
offender is sentenced to supervision in the community, the first port of call
would be to identify whether there are any direct or indirect victims and other
stakeholders (e.g. the parties’ families) who would be willing to engage.
These parties would be invited to a restorative process at which they discuss
the harm caused and what could help improve the situation and prevent it
from reoccurring. Practitioners could revert to traditional decision-making
approaches if nobody wanted to engage with this process, or in any other
situation where a restorative process is not viable. However, when it is viable,
the outcomes agreed by participants could inform — or, potentially, become
- the sentence plan.

This could happen with any community order. For example, with respect
to the recently piloted Integrated Community Service Order (Guilfoyle, 2017),
restorative justice could be used to explore both what form(s) of community
service to undertake and which other interventions to use in lieu of some
community service hours. As well as supporting desistance and victim
recovery, this process could increase both compliance and offender-
perceived legitimacy of probation, as offenders may be more willing to
engage with interventions that they played a role in selecting (Sherman,
1993; Tyler, 2006). Outcomes may also be most likely to reflect the parties’
unique needs and interests when the parties participate in decision-making
(Schiff, 2007). Reforming sentence planning so that stakeholders are always
given an opportunity (though not compelled) to participate would be one
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way to change organisational routines so that restorative justice becomes the
default approach to decision-making in probation.

The Irish Prison Service

If restorative justice is to be an option in more serious cases, the Irish Prison
Service will also need to participate in these efforts. As noted earlier, The
Meeting brought into the public consciousness the idea that victims of
serious sexual violence might want to meet their offenders. Research has long
indicated the potential benefits — and the notable, but manageable, risks — of
enabling victims of serious offences to communicate with offenders (Daly,
2006; Rugge and Cormier, 2011; Joyce and Keenan, 2013); the potential
benefits for both parties may be even greater than with low-level offending
(Strang and Sherman, 2015). The literature also suggests that while substantial
levels of preparation and care are required when bringing victims into prison,
it is possible for this to happen safely (Liebmann, 2010; Barabas et al., 2012).
As the lrish Prison Service expands its victim liason capabilities to cope
with new obligations under the Victims of Crime Act, there will be ever more
opportunities to offer restorative justice at various stages in an offender’s
imprisonment. For example, an offer could be made during any contact with
the victim, following an offender’s successful completion of a victim empathy
course, as part of the parole process, or alongside the nascent Community
Return programme (McNally and Brennan, 2015). Different victims and
offenders will seek to communicate at different points following an offence and
must be enabled to make contact safely and at a time that is right for them.
Again, who facilitates these practices is a matter for further discussion.
Dozens of prison officers are trained in conferencing (Gavin and Sabbagh,
2019), although advanced training is necessary to facilitate serious and
complex cases (Keenan, 2018). Probation Officers and police officers could
also be involved at different points in the process. Existing NGOs can be
extended, and new services established, in areas with limited capacity.
Indeed, in many jurisdictions with comprehensive services, these are situated
outside of the traditional criminal justice agencies: for example, Norway has
an independent public mediation service comprising volunteers; New
Zealand, Belgium and Nova Scotia all fund regional NGOs; while Northern
Ireland has a statutory, professional facilitation service for youth conferencing.
The service need not be identical across Ireland; recent experience from
England and Wales illustrates the benefits (as well as the downsides) of
localised approaches to service provision (ICPR, 2016). Multi-agency
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co-operation, inclusive of NGOs and victims' services, is needed to determine
how best to make restorative justice available across Ireland.

Restorative justice beyond the criminal procedure

As mentioned earlier, one of the most significant advances in the
Recommendation is its explicit support for the use of restorative processes
within the criminal justice system, outside of the criminal procedure. This
article has already described how the police can make use of restorative
approaches in response to non-crime conflicts. This section outlines further
ways in which restorative approaches might be used — both reactively and
proactively — across the Irish criminal justice system.

Rule 60 lists a range of situations in which the kind of processes already
described can be used to react to other types of conflict in the criminal justice
context. Two of the many examples provided will be discussed here: public
complaints against the police, and conflicts within prisons.

With respect to public complaints against Gardai, research has indicated
that, as in other contexts, both parties may benefit from an opportunity to tell
their side of the story, listen to the other party and contribute to outcome
decisions (Young et al.,, 2005). Restorative justice could help respond to
concerns articulated by the Joint Committee on Justice and Equality that the
complaints procedure is ‘overly-bureaucratic and complainant-unfriendly’
(2016: 14) and, later, by the Commission on the Future of Policing in Ireland
(2018) that the system is too focused on identifying which rule was broken
and which punishment to use. Experimentation in this context is particularly
timely, as the police accountability bodies in Ireland may be reformed in the
coming years (Commission on the Future of Policing in Ireland, 2018).
However, any piloting of a restorative approach to police complaints must be
transparent in its design and overseen and evaluated independently to
ensure that this less formal method is not used unfairly to promote either
party or prioritise resolution over addressing harm.

Prisons can use restorative justice to respond to conflicts among people in
custody or between people in custody and prison staff, inclusive of prison
adjudication processes. A recent report by the Prison Reform Trust (Edgar,
2018) argued that an exclusively punitive response to prison conflict and
discipline can create an adversarial relationship between staff and those in
their care and inspire resistance among those who receive punishment,
making prisons more dangerous for both groups. Edgar (2018) promotes
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restorative justice as an early intervention to resolve conflicts before they can
escalate into violence. A process evaluation at three of the many English
prisons at which this is currently being tested found that the training of
several dozen staff and residents was well received and concluded that ‘with
commitment, leadership and clear lines of accountability, it is possible to use
RA [restorative approaches] to deal, both formally and informally, with a wide
variety of conflicts’ in prisons (Fair and Jacobson, 2018: 25). Others have also
noted the potential benefits for staff wellbeing, skill-building and violence
reduction (Liebmann, 2010; Barabas et al., 2012). In Ireland, this process
could be (re)piloted as part of the disciplinary and grievance procedures in
one or more prisons. Furthermore, those serving custodial sentences and
prison staff alike could receive related training to build their conflict resolution
and communication skills, as Childhood Development Initiative (2017) is
already doing with the ‘anti-violence restorative training’ delivered to the
young people detained in Oberstown. Pranis (2007) also noted the potential
of restorative approaches to respond to staff-on-staff conflict in prisons;
following a successful pilot in 2007, this was implemented state-wide in the
Minnesota Department of Corrections.

Finally, while everything suggested so far has sought to react to a specific
crime or conflict, public institutions in many sectors - including justice,
education, social work and social care - are increasingly using restorative
methods proactively, usually referred to as restorative practices. In support of
this development, the commentary to Rule 61 provides for the use of ‘circles’
- a flexible process often characterised by the right to speak going around
the participants sequentially — by and within criminal justice agencies. Circles
can be used in almost any setting to build relationships, share experiences,
discuss difficult issues and make collective decisions, ensuring that all
participants have an equal opportunity to speak to whatever topic is being
deliberated (Stuart and Pranis, 2006). To date, circles and other restorative
practices have been used for many purposes. Post-sentence, for example,
they can aid in reintegration during community orders and pre- or post-
release from prison, if used to build relationships between offenders and
their family or community (Barabas et al, 2012; Slump, 2016). This is
supported by the Recommendation and could easily be piloted in Ireland.

Another recent example of an innovative approach to the use of circles in
criminal justice took place in Gloucestershire, where the Youth Forums
project used circles, arts and coaching with police officers and young people
to humanise both groups in each other’s eyes and address mutual mistrust.
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The project evaluation found that this was ‘effective in identifying, challenging
and resolving negative perceptions that the participating police officers and
young people hold about [each other]’ (Payne et al., 2016: 3). In Ireland, such
an approach could help build trust and understanding between, for example,
An Garda Siochana and Travelling or working-class communities where there
is a long history of mistrust (Mulcahy and O'Mahony, 2005). The point is that
the circle process provides a structure for dialogue that encourages people
to listen to each other’s views and reflect on their own attitudes, assumptions
and behaviours. Restorative practices could also support more regular and
meaningful participation of citizens in identifying crime prevention priorities
(Weitekamp et al., 2003), remedying some limitations of the Joint Policing
Committees (Mulcahy, 2008).

An Garda Siochana’s senior management already have some experience
of circle processes, having participated in circles, facilitated by the Edward
Kennedy Institute for Conflict Intervention, to discuss the force's Cultural Audit
in 2018. This raises the possibility that circles might be further utilised within
the force, enabling staff to participate in conversations about what kind of
reform is needed and how this can be implemented. Frontline buy-in is crucial
to implementing and sustaining change in policing, and restorative practices
can help create a more legitimate and procedurally just change process.

Finally, restorative practices can be used within any organisation to
support practitioners to reflect openly and collectively on their day-to-day
decision-making and the values implicit therein. This notion of ‘explicit
practice’ can help organisations to learn from their successes and mistakes in
a considered and participatory way (Lohmeyer, 2014; O’Connell, 2019), and is
a key feature of ‘whole organisation’ approaches to restorative practice that
have been developed in other sectors. This can have a variety of benefits,
depending on the sector in question. In education, for example, one study
found that the whole-organisation approach led to a reduction in bullying
and to gains in self-esteem and empathetic attitudes in schools (Wong et al.,
2011). In social work, meanwhile, a recent evaluation of the whole-
organisation approach in a large children’s service (Leeds, UK) argued that it
supported significant reductions in children being taken into care and
produced ‘clear indications of culture change’ within the broader service
(Mason et al.,, 2017: 10). This is what Rule 61 of the Recommendation is
referring to when it states that these practices can ‘help to build a restorative
culture’ within justice agencies. Notably, contracts have recently been
awarded to deliver restorative practices training to schools and youth
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diversion projects across Ireland (Chapman, 2019). With sufficient resourcing
and a strong commitment from both senior leaders and frontline practitioners,
restorative practices have the potential to change Irish criminal justice in a
significant way.

Conclusion: Changing the default approach

In 2009, the National Commission on Restorative Justice recommended that
Ireland fully embrace restorative justice, arguing for ‘a restorative perspective
[to] be introduced nationally into the Irish criminal justice system’ (2009: 3).
Despite some important developments in the intervening decade, Ireland lacks
the capacity to offer a restorative process to all victims and offenders, while
operational practices and institutional cultures throughout the system are yet to
be strongly informed by the key principles of stakeholder participation and
repairing harm. Increasingly, restorative justice is appearing — and is being
lauded as a positive and effective approach - in a range of governmental and
institutional reports, strategies and recommendations. The time has come to
invest the time, effort and resources needed to make this happen in practice.

This article has described how restorative justice could be offered, as a
default approach to decision-making, at all stages of the justice process. This
would not prevent reversion to traditional approaches when the parties
decline, or when there is an overriding public or private interest in an entirely
state-led decision-making process or in keeping the parties apart (Daly,
2005). Rather, it would mean that there was a presumption in favour of
offering to enable stakeholder participation and aiming to repair harm in
response to crime and conflict, unless the totality of the circumstances in a
given case clearly dictated that a different response was necessary.

This applies both within and outside of the criminal procedure. An Garda
Siochéna could offer restorative justice as the decision-making process of first
resort in cases that it seeks to resolve outside of court. Courts could
systematically postpone sentencing to enable restorative justice to be offered
whenever a person pleads or is found guilty, while Probation could begin all
sentence planning processes by offering stakeholders the opportunity to
participate. For the minority of cases resulting in imprisonment, restorative
justice can be offered to all offenders and their victims, while staff and people
in custody alike can be upskilled so that many more conflicts and disciplinary
issues can be responded to restoratively. In all these agencies, restorative
practices can help support relationship building, participatory decision-
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making and reflection. Developments can be designed and instigated
collaboratively by justice agencies, academia and civil society. A culturally
informed analysis of the current state of affairs is necessary to identify the
salient gaps in policy and practice and to determine how best to overcome
any barriers or inertia. Research can also be used to learn about what works
well and what is possible, both in other countries and as we pilot and evaluate
programmes in Ireland. Indeed, much can be learned from Northern Ireland’s
vast experience of developing restorative justice in youth justice, and through
collaboration with those involved in the North’s ongoing efforts to create a
new restorative justice strategy for adult offenders.

The empirical literature shows us how to manage implementation,
maximising the benefits and minimising the risks involved. Necessarily, there
will be some gaps between theory and practice, as restorative principles
come into conflict with institutional goals, priorities and rationales (Daly,
2003; Blad, 2006; Crawford, 2006; Barnes, 2015; Marder, 2018). These
tensions will present challenges to safe and effective practice, which is reliant
on practitioners having the time, skills and inclination to facilitate participation
and deliver information impartially and fairly, without coercing people into
participating or prioritising or imposing their preferred outcomes (Chapman,
2012). However, these risks can be managed through training and ongoing
support (Shapland et al., 2011; Keenan, 2014) and by involving families and
other non-state actors in the practices (McCold and Wachtel, 2002; Crawford,
2006), while action research can help identify ‘teething problems’ in new
programmes (Hoyle et al., 2002; Schwalbe et al., 2012).

There are elements of the unique culture of Irish criminal justice that may
be conducive to restorative justice. Hamilton (this volume) points to the
greater emphasis placed on practitioner discretion, relative to Ireland’s
neighbours. This culture of ‘informalism’ could suit restorative justice, insofar
as it may enable the tailoring of solutions to specific problems and
circumstances. Meanwhile, Brangan’s research (2019) identified a
compassion-driven humanitarian streak in Irish practices, describing this
culture as ‘pastoral penality’. Restorative justice provides both the methods
and the language that practitioners can use to support victims and offenders
and achieve positive and mutually beneficial outcomes, systematically and
intentionally. The ethos that Brangan describes, therefore, should look
favourably on the restorative approach.

Many of the right conditions exist, and much of the groundwork has
already been done. It is now over to those who work in and study Irish
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criminal justice to co-create and implement a strategy that can achieve the
aforementioned goals. Indeed, this is the purpose of a new cross-European
project — Restorative Justice: Strategies for Change — in which Ireland is now
participating. The Irish strategy for this project was published in June 2019
(Marder et al, 2019), and efforts are ongoing to utilise design thinking,
facilitate working groups and organise events that bring stakeholders
together in pursuit of achieving its three aims around accessibility, knowledge
and cultural change.

Criminal justice will never entirely or exclusively reflect any one aim,
theory or framework. Still, by adopting restorative justice as a default
practice, Irish criminal justice can go some way to becoming as restorative as
it is possible for a modern system to be.
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